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P submtted a request for relief fromjoint and
several liability. P subsequently submtted an offer
in conprom se, which R accepted. Before the offer was
accepted, Rsent P a letter explaining that it was
proposed that P be granted relief under sec. 6015(c),
. R C, and that P would be entitled to a refund.
After accepting the offer, R sent P a notice of
determ nation denying relief fromjoint and several

liability under fornmer sec. 6013(e), I.R C, and sec.
6015(b), (c), and (f), I.RC. P petitioned the Court
under sec. 6015(e)(1), I.R C. P argues that the

statenent that P would be entitled to a refund resulted
in a nmutual m stake of material fact or

m srepresentation sufficient for the offer in
conprom se to be set aside. For the first tinme in his
answering brief, P argues that the doctrine of
equi t abl e estoppel applies.
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Hel d: There was no nutual m stake or
m srepresentation sufficient to cause the offer in
conprom se to be set aside. P s equitable estoppel
argunment i s not considered because it was not tinely
rai sed

John R. McCabe, for petitioner.

Patrick W Lucas, for respondent.

OPI NI ON

GCEKE, Judge: This matter is before the Court on the issue
of whether petitioner is barred fromseeking relief fromjoint
and several liability under forner section 6013(e)! and section
6015 for the years 1986 and 1987 because he entered into an offer
in conprom se with respondent for those years. W hold that the
offer in conpromse is valid and petitioner is barred from
seeking relief fromjoint and several liability.

Backgr ound

The parties submtted the issue fully stipulated. The
stipulation of facts and the attached exhibits are incorporated
herein by this reference. Petitioner’s mailing address was in

Yorba Linda, California, at the tine he filed his petition.

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended. Dol | ar anpbunts are
r ounded.
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On Septenber 3, 1999, petitioner submtted a Form 8857,
Request for I nnocent Spouse Relief, requesting relief fromjoint
and several liability for the taxable years 1984, 1985, and 1986.

On April 24, 2001, petitioner submtted an amended Form 656,
Ofer in Conprom se, wherein he offered to conprom se all incone
tax liabilities, including any interest, penalties, additions to
tax, and additional anmounts required by law, for the years 1986,
1987, and 1993 through 1999.2 Petitioner’s offer was to pay
$6,000 at a rate of $250 per nonth. Petitioner’s offer in
conprom se was based on doubt as to collectibility, not on doubt
as to liability or the pronotion of effective tax adm nistration.
The Form 656 states that “Once the IRS accepts the offer in
witing, |I/we have no right to contest, in court or otherw se,
the amount of the tax liability.” The form provides that the
offer in conprom se may be withdrawn at any tinme before the
Commi ssi oner accepts the offer. Petitioner was represented by
Carlton V. Phillips, Jr. (M. Phillips), during the offer in
conpr om se proceedi ngs.

By letter dated May 7, 2001, D. Zukle (M. Zukle), an
I nternal Revenue Service (IRS) manager, informed petitioner that
for 1986 and 1987 it was being proposed that he be granted

partial relief fromjoint and several liability under section

2Petitioner was married during 1986 and 1987, but was single
for the years 1993 t hrough 1999.
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6015(c), but that relief under other provisions would be denied
infull. Inthe letter, M. Zukle stated that he believed that
no additional paynents would be due and, that to the best of his
know edge, after the recomended relief was granted, petitioner
woul d be entitled to refunds for 1986 and 1987.

On June 20, 2001, a Form 2848, Power of Attorney and
Decl arati on of Representative, was signed by petitioner and his
current counsel, John R MCabe (M. MCabe). M. MCabe was
retained to assist petitioner in his claimfor relief fromjoint
and several liability. On July 9, 2001, M. MCabe sent a letter
to M. Zukle regarding petitioner’s entitlenent to relief from
joint and several liability. The letter stated that an IRS
enpl oyee review ng petitioner’s claimhad referenced section
6015(c) and checked a formstating that there would be no refund
of the disputed debt. In another letter to M. Zukle, dated July
23, 2001, M. MCabe stated that he had recently di scussed
petitioner’s claimfor relief wwth an “lInnocent Spouse
Coordi nator” and had been told that there is no refund provision
when a claimis approved under section 6015(c).

By letter to petitioner dated July 25, 2001, respondent
accepted the offer in conprom se of $6, 000, subject to the
conditions and provisions stated on the Form 656. The letter
listed petitioner’s total account bal ance, as of April 30, 2001,

for the years 1986, 1987, and 1993 through 1999 as $185, 962.
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Bal ances of $37,162 and $84, 124 were shown for 1986 and 1987,
respectively. The letter was signed on respondent’s behal f by
Mark Jaramllo (M. Jaramllo), Steve Turner, and K Vega. M.
Jaram |l o al so sent a copy of the acceptance letter to M.
Phillips on July 25, 2001. Petitioner has conpleted the paynent
plan for his offer in conprom se, and copi es of TXMODA
transcripts® for the year 1986 and 1987 show a bal ance due of
zero.

By notice of determ nation dated August 12, 2002, respondent
determ ned that petitioner was not entitled to relief fromjoint
and several liability under section 6013(e) and section 6015(b),
(c), and (f) for the years 1986 and 1987.* The notice listed A
Petroff as a contact person and was signed by Jon S. Leo, Appeals
Team Manager. Petitioner filed a petition under section
6015(e) (1) seeking a review of respondent’s determ nation for the

years 1986 and 1987.

SA TXMODA transcript contains current account information

obtained fromthe Comm ssioner’s master file. “TXMODA” is the
command code that is entered in the Conm ssioner’s integrated
data retrieval system (IDRS) to obtain the transcript. IDRS is

essentially the interface between the Comm ssioner’s enpl oyees
and various conputer systens. Tornichio v. Conm ssioner, T.C
Menmo. 2002-291 n. 5.

“The evidence in the record does not explain why the notice
of determ nation addressed the years 1986 and 1987 when
petitioner’s request for relief was for the years 1984, 1985, and
1986. In his petition, petitioner does not seek relief for the
year 1984 or 1985.
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Di scussi on

Petitioner argues that the offer in conprom se should be set
asi de and he should be allowed to seek relief fromjoint and
several liability under section 6013(e) and section 6015(b), (c),
and (f) for the years 1986 and 1987. Respondent argues that the
offer in conprom se should not be set aside and, as a matter of
law, petitioner is not entitled to relief. The issue we nust
decide is whether petitioner is barred fromseeking relief from
joint and several |iability because the offer in conprom se was
accepted or whether the offer can be rescinded on the basis of a
mut ual m stake or a m srepresentation.

| . Petitioner’'s aimfor Relief Under Section 6013(e)

As an initial matter, we address petitioner’s argunent as it
pertains to section 6013(e). The petition in this case was filed
pursuant to section 6015(e)(1). Section 6015(e)(1) provides
jurisdiction to decide the appropriate relief available to the
t axpayer under section 6015. There is no provision in the
I nternal Revenue Code that allows us to grant relief under
section 6013(e) to a taxpayer who files a petition under section

6015(e). Brown v. Comm ssioner, T.C. Meno. 2002-187. Thus, we

do not consider petitioner’s claimfor relief under section

6013(e).
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1. Whether the Ofer in Conprom se Bars Petitioner From Seeking
Relief FromJoint and Several Liability Under Section 6015

Section 6015 was enacted on July 22, 1998, as part of the
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3201(a), 112 Stat. 734. It was given
retroactive effect wwth respect to any liability for tax
remai ni ng unpaid as of July 22, 1998. 1d. sec. 3201(g)(1), 112
Stat. 740.

Section 6015 provides three avenues of relief fromjoint and
several liability. Section 6015(b) provides relief simlar to
t hat avail abl e under fornmer section 6013(e), and also allows a
spouse to be relieved froma portion of an understatenent of tax.
Section 6015(c) generally provides for an allocation of liability
for deficiencies as if the spouses had filed separate returns.
Section 6015(f) allows for equitable relief in situations where
relief is unavail abl e under section 6015(b) or (c).

Section 6015(g) governs the all owance of credits and refunds
in cases where the taxpayer is granted relief under section 6015.
Except as provided otherwi se in section 6015(g) and in sections
6511, 6512(b), 7121, and 7122, credit or refund is allowed or
made to the extent attributable to the application of section
6015. Sec. 6015(g)(1). No refund or credit is allowed under
section 6015(c). Sec. 6015(9g)(3).

Petitioner’s claimfor relief is under section 6015(b), (c),

and (f) and includes tax liabilities that were covered by the
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offer in conprom se. Petitioner has conpleted the paynent plan
under the accepted offer. Respondent argues that the accepted

of fer precludes petitioner fromasserting a claimfor relief
under section 6015.

Section 7122 governs offers in conprom se. Section 7122(a)
aut hori zes the Comm ssioner to conproni se a taxpayer’s
outstanding liabilities. Taxpayers generally submt an offer in
conprom se according to procedures, and in the form and nmanner,
prescri bed by the Conm ssioner. Sec. 301.7122-1T(c) (1),
Tenporary Proced. & Adm n. Regs., 64 Fed. Reg. 39025 (July 21,
1999).5 An offer in conprom se nmay be withdrawn by the taxpayer
or his representative at any tine before acceptance of the offer.
Sec. 301.7122-1T(c)(3), Tenporary Proced. & Adm n. Regs., supra.
The offer is considered w thdrawn when the Conmm ssioner receives
witten notification of the withdrawal of the offer by personal
delivery or certified mail, or when the Conm ssioner issues a
letter confirmng the taxpayer’s intent to withdraw the offer.
Id. Generally, an acceptance of an offer in conprom se wl|l
conclusively settle the liability of the taxpayer specified in

the offer, absent fraud or nmutual m stake. Estate of Jones v.

Comm ssi oner, 795 F.2d 566, 574 (6th Cr. 1986), affg. T.C. Meno.

1984-53; Timms v. United States, 678 F.2d 831, 833 (9th G

SFinal regul ations under sec. 7122 were pronul gated
effective for offers in conprom se pending on or submtted on or
after July 18, 2002. Sec. 301.7122-1(k), Proced. & Adm n. Regs.
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1982); sec. 301.7122-1T(d)(5), Tenporary Proced. & Adm n. Regs,
supra. In order to reopen the case, the m stake nmust be nutual
and “of material fact sufficient to cause the offer agreenent to
be refornmed or set aside”. Sec. 301.7122-1T(d)(5), Tenporary
Proced. & Adnmin. Regs., supra.®
An accepted offer in conpromse is properly analyzed as a

contract between the parties. United States v. Donovan, 348 F.3d

509, 512-513 (6th G r. 2003); Roberts v. United States, 242 F.3d

1065 (Fed. Cir. 2001); Timms v. United States, supra at 833-836;

United States v. Lane, 303 F.2d 1, 4 (5th Cr. 1962); Robbins

Tire & Rubber Co., Inc. v. Conm ssioner, 52 T.C. 420, 436 (1969).

Consequently, an offer in conprom se, |like certain other
agreenents between the Conm ssioner and taxpayers, is governed by

general principles of contract law. Cf. Duncan v. Conm ssioner

121 T.C. __, _ (2003) (slip. op. at 6) (contract law applied to

stipulated arbitration agreenent); Bankanerica Corp. V.

Comm ssioner, 109 T.C. 1, 12 (1997) (contract |aw applied to

stipulations of fact); Dorchester Indus., Inc. v. Conm Ssioner,

108 T.C. 320, 330 (1997) (contract |law applied to settl enent
agreenent), affd. w thout published opinion 208 F.3d 205 (3d Cr.

2000); Wods v. Conm ssioner, 92 T.C. 776, 780 (1989) (contract

5The final regul ations under sec. 7122 contain the sane
exception for a nmutual m stake of material fact. See sec.
301. 7122-1(e)(5)(i1ii), Proced. & Adm n. Regs.
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| aw applied to agreenent to extend the period for making
assessnents).
M stake is defined in 1 Restatenent, Contracts 2d, sec. 152
(1981), as follows:

(1) Where a m stake of both parties at the tine a
contract was nade as to a basic assunption on which the
contract was nade has a material effect on the agreed
exchange of performances, the contract is voidable by
the adversely affected party unless he bears the risk
of the m stake under the rule stated in sec. 154.

(2) I'n determ ning whether the m stake has a
material effect on the agreed exchange of perfornmances,
account is taken of any relief by way of reformation,
restitution, or otherwise. [Enphasis supplied.]

A nmutual m stake exists where there has been a neeting of the
m nds of the parties and an agreenent actually entered into but
the agreenent inits witten form does not express the actual

intention of the parties. Wods v. Conm ssioner, supra at 782.

A material fact is one “that is significant or essential to the
issue or matter at hand”. Black’s Law Dictionary 611 (7th ed.
1999) .

In Hopkins v. Conmm ssioner, 120 T.C. 451, 462-463 (2003), we

held that a taxpayer was entitled to raise a claimfor relief
under section 6015 where a cl osing agreenent under section 7121
was signed before the effective date of section 6015, and the tax
liabilities assessed pursuant to the agreenent renai ned unpaid as
of the effective date. The instant case is distinguishable

because it involves an offer in conprom se under section 7122
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that was submtted and accepted after the effective date of
section 6015.

Petitioner argues that the offer in conprom se should be set
asi de because M. Zukle m stakenly stated that refunds woul d be
allowed for any relief granted under section 6015(c).

Petitioner clains that the projected refund all owance woul d have

elimnated his 1986 and 1987 liabilities, fully paid his

out st andi ng bal ance for 1993 through 1999, and given hima refund
of approximately $81,000. Petitioner contends that he woul d not

have agreed to an offer in conprom se if he had known he was

wai ving his right to any refunds.

Petitioner’s argunment is illogical. Petitioner clains
reliance upon the m staken suggestion in the May 7, 2001, letter
that he m ght receive a refund. That date was approxi mately 2
weeks after he had submtted the formoffering to conprom se his
l[iabilities and waive any refunds. Because the Form 656 states
that petitioner would no | onger be able to contest the anmount of
his tax liability, there is no indication that at the tine the
offer was submtted petitioner was under the inpression that if
the offer was approved, then respondent would issue a refund
based on relief granted under section 6015(b), (c), or (f). On
the basis of petitioner’s own argunment, such an offer would have
been unnecessary had petitioner believed that he woul d receive

the m stakenly suggested refund. The incorrect statenent by M.
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Zukl e and the clarification of the m stake through M. MCabe’s
diligence occurred between the tinme the offer was made and its
acceptance. There is no evidence or reason to believe that
petitioner’s offer was originally based on his erroneous
assunption of the possible refund windfall in the first instance,
but if he later wished to wwthdraw the offer, he had tinme to do
so. There was no mstake at the tine the offer was submtted by
petitioner or when it was accept ed.

As previously noted, a valid offer in conprom se
conclusively settles a taxpayer’s liability. The reference in
section 6015(g) (1) to section 7122 indicates that under the offer
in conprom se petitioner would not be entitled to a refund or
credit even if relief was ultimately granted under section
6015(b) or (f).” As previously stated, regardless of the offer
in conprom se, no refund is permtted under section 6015(c).

Sec. 6015(9g)(3).
Petitioner is correct that M. Zukle made a m stake when he

told petitioner that he would be entitled to refunds if parti al

'Al t hough not applicable to the instant case because
petitioner’s request for relief was filed before its effective
date, sec. 1.6015-1(c)(1), Incone Tax Regs., supports this
position because it provides that a requesting spouse is not
entitled to relief fromjoint and several liability under sec.
6015(b), (c), or (f) for any tax year for which the requesting
spouse entered into an offer in conprom se with the Comm ssi oner
t hat di sposed of the sane liability that is the subject of the
claimfor relief. Cf. Hopkins v. Conm ssioner, 120 T.C 451, 462
n.16 (2003).
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relief was granted under section 6015(c). However, petitioner is
incorrect in disputing that the offer in conprom se waived his
right to any refund based on partial relief under section 6015(c)
because, regardl ess of whether an offer in conpromse is
i nvol ved, refunds and credits are not all owed under section
6015(c) .

Petitioner’s argunents are also inconsistent with the reason
he stated for submtting the offer in conprom se and the terns
provi ded on the Form 656. Wile the claimfor relief fromjoint
and several liability was pending, petitioner nmade the decision
to submt the offer to settle his outstanding tax liabilities on
the basis of doubt as to collectibility. Petitioner could have
chosen to submt the offer in conprom se on the basis of doubt as
to liability, which woul d have been consistent with his prior
claimfor relief fromjoint and several liability. The Form 656
specifically provided that if respondent accepted the offer, then
petitioner would have no right to contest the anmobunt of the tax
liability.

Petitioner clains that at the tinme the offer was approved he
still believed that a refund would be allowed. As previously
noted, this claimis inconsistent with the ternms of the Form 656,
section 6015(g), and the statenents in the July 2001 letters from
M. MCabe to M. Zukle. 1In addition, the offer and the request

for relief fromjoint and several liability were two separate
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courses of action taken by petitioner using two different
attorneys to handle the matters. There is no indication in the
record that M. Zukle knew of the pending offer in conprom se,
that the I RS personnel handling the offer in conprom se matter
represented to petitioner that an accepted offer would not bar
himfromobtaining refunds if relief was granted under section
6015, or that petitioner ever inquired as to the effect that
acceptance of the offer would have on his claimfor relief from
joint and several liability. 1In any event, if petitioner had
actually believed that he was going to receive a refund based on
a grant of partial relief under section 6015(c), then he could
have wi t hdrawn the offer before respondent accepted it. As
previously noted, petitioner failed to do so.

On the basis of the facts of this case, we find that there
was not a mutual m stake sufficient to set aside the offer in
conprom se. W note that petitioner has conpleted paynent on the
accepted offer, and his account bal ances for the years covered by
the offer are zero. Petitioner’s tax liabilities of
approxi mately $186, 000 for these years were conprom sed for only
$6, 000.

[11. Additional Arqunents

Petitioner cites Staten Island Hygeia Ice & Cold Storage Co.

V. United States, 85 F.2d 68 (2d Cir. 1936), and argues that the

offer in conprom se should be set aside because M. Zukle



- 15 -

m srepresented that petitioner would be entitled to refunds under
section 6015(c). In that case, the issue was whether an offer in
conprom se could be set aside where the taxpayer entered into the
agreenent after being told by an agent of the Governnent that the
tax liabilities covered in the agreenment were not barred by the
statute of limtations. The Court of Appeals for the Second
Circuit found that the m srepresentation by the agent induced the
offer in conprom se, and therefore the agreenent was voi dable for
m srepresentation. |1d. at 71-72. The circunstances of this case
are distingui shable. As shown by our previous findings, any
m srepresentation by M. Zukle did not induce the offer in
conprom se. |If anything, M. Zukle s statenent that petitioner
woul d be entitled to refunds under section 6015(c) should have
i nduced petitioner to withdraw the pending offer, at |east during
the period before the m stake was corrected through M. MCabe’ s
diligence. Accordingly, the offer in conprom se is not voidable
for m srepresentation.

In his answering brief, petitioner argues for the first tine
that the doctrine of equitable estoppel applies. Qur practice is
not to consider new issues raised for the first tinme in an

answering brief. Krause v. Comm ssioner, 99 T.C 132, 177

(1992), affd. sub nom Hildebrand v. Conm ssioner, 28 F.3d 1024

(10th Cir. 1994); Weiss v. Conmm ssioner, T.C Menp. 1999-17 n.5.

The parties submtted the issue fully stipulated, and there is no
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indication in the record that the equitabl e estoppel argunent was
previously raised. The doctrine of equitable estoppel is not
raised in the petition. Additionally, in his response to a
nmotion for summary judgnment by respondent on the sanme issue
involved in this case, petitioner did not argue that the doctrine
appl i ed. Respondent has not had the opportunity to respond to
the argunent and address the elenents of the doctrine in relation
to the facts of this case. Therefore, we wll not consider
petitioner’s equitable estoppel argunent. In any event, for the
reasons stated above, this argunent is not supported by the

chronol ogy and facts and circunstances of this case.

Deci sion will be entered

for respondent.




